
VIRGINIA:
BEFORE THE VIRGINIA GAS AND OIL BOARD

PETITIONER'.

RESPONDENT;

RELIEF SOUGHT:

ARNOLD BAIIEY,
SURFACE OWNER,

Enervest Operating, LLC.
(Permit Applicant)

APPEAL OF DECISION BY THE DIRECTOR
OF THE DIVISION OF GAS AND OIL
DATED AUGUST 21~ 2018'OLLOWING
INFORMAL FACT FINDING CO1(FERENCE
1007

)

)
)
) VIRGINIA GAS

) AND OIL BOARD

)
)

)

)

) DOCKET NO.
) VGOB-18-
) 1120-4191
)

)

REPORT OF THE BOARD

FINDINGS AND ORDER

1. Hearing Date and Place: This matter came on for final hearing
before the Virginia Gas and Oil Board (hereafter "Board" ) at 9;00 a.m. on
February 19, 2019 and was heard and the decision from the Board was
continued until the April 16, 2019, Board Hearing at the Russell County
Conference Center, Lebanon, Virginia.

2. AppearanCes: Arnold Bailey and David church appeared on his
own behalf as the surface owner; Tim Scott, Esq. appeared for the
Respondent, Enervest Operating, LLOYD and Paul Kugelman, Esq., Senior
Assistant Attorney General, was present to advise the Board,

3. Jurisdiction and Notice: Pursuant to Va. Code Sg 45.1-361.1
et seg., the Board finds that it has jurisdiction over the subject matter,
The Board also finds that the notices given herein satisfy all statutory
requirements, Board rule requibements and the mi.nimum standards of due
process. After hearing arguments and considering the Di.rectors'ecision
and evidence presented, upon motion and vote, the Board denied
Petitioner's application on appeal, relying on Va. Code H 45.1-361.1,
45.1-361.29, 45.1-361.35 and 45,1-361.36.

4. Relief Requested: Petitioner., Arnold Bailey (surface owner)
appealed the Director's decision in IFFC 1007, requesting:

1. The operations plan for soil erosion and sediment
control is not adequate or not effective;
2. Measures in addition to the requirement for a well's
water-protection string are necessary to protect fresh
water-bearing strata,
4. Location of the coalbed methane well or coalbed methane well.
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pipeline wi.l.l unreasonably infringe on the surface owner's use of the
surface, provided that a reasonable alternative site is available within
the unit, and granting the objection will not materia.lly impair any right
contained in an agreement, valid at the time of the objection, between
the surface owner and the operator or their predecessors or successors in
interest.

5. Relief Denied: The Petitioner' requested relief in this
cause is hereby denied:

a. The Board found that the Petiti.oner had failed to provide
evidence the soil and erosion plan was inadequate.

b, The Board found that. the Petitioner did not provide evidence
that the water protection measures in the permit applicat.ion
was inadequate.

c. The Board found that the Petitioner did not provide adequate
evi.dence ttrat the coalbed methane well or coalbed methane
well pipeline will unreasonably infringe on the surface
owner's use of the surface, provided that a reasonable
alternative site is available within the unit.

6, Conclusion: The deci. sion of the Director of the Division of
Gas and Oil dated August 21, 2018, in IFFC 1007, and attached hereto
are hereby affirmed, and the appeal of Arnold Bailey is denied. The
Director of the Division of Gas and Oil is directed to issue the well
permits for Application Modification 831013, Haysi 87 with Pipeline,
and IT IS SO ORDERED.

7. Appeals, 'Appeals of this Order may be filed by an adversely
affected party within thirty days after service of the Order, pursuant to
the provisions of Va. Code Ann. 5 45.1-361.9 that provides that any order
or decision of the Board may be appealed to the appropriate circuit court
where interlocutory relief may also be sought, Any appeal shall be filed
in compliance with the provisions of the Administrative Process Act (Va.
Code Ann. 55 2,2-4000 et seq.)and the Rules of the Supreme Court of
Virginia,

8. Effective Date: This Order shall be effective as of the date
of the Board's decision on April 16, 2019.

Page Number 2.



DONE AND EXECUTED this 24 day of April, 2019 by a majority of the Virginia Gas and Oil
Board.

Chairman, Bradley C. Lambert

DONE AND PERFORMED this 24 day of April, 2019 by Order of the Virginia Gas and Oil Board.

Rick Cooper
Principal Executive to the
staff, Virginia Gas and Oil Board

COMMONWEALTH OF VIRGINIA
COUNTY OF RUSSELL

Acknowledged on this 24-day of Av>n l,~l, personally before me a notary public
in and for the Commonwealth of Virgihia, appeared Bradley C. Lambert, being duly sworn did
depose and say that he is the Chairman of the Virginia Gas and Oil Board and appeared Rick
Cooper, being duly sworn did depose and say that he is Principal Executive to the staff of the
Virginia Gas and Oil Board, that they executed th nd was authorized to do so.

My Commission expires: July 31, 2021

262946
see C|iilner, Notary Public

lllllllllll II;"g.SSEP~"6
~W.'OTARY

pUBLIC '

RLG ¹262946 '-*
MY COMMISSION

'I,, 1EA LT H O,,I"
I I 1 1 1111
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Well Coordinates: (Geographic N83)
37.171970'82

185287',455'ell Coordinotes: (UTM N27, Zarhe 17) (.0(l(Ud8 37 /2 30
N 13,498,633.98 E 1,295, 1372J

Note: See Attached Tract
Denership /nformotion Schedule l

Mineral Line

Surface Line

Lease Line

1,598.48'—

I

Well elevation determined by GPS
survey lrom HARN Monument P-424 Area of Unit = 58.71 Ac.

Note tr The boundary lines shown hereon ore hosed on
deeds, plots, maps of record, and certain lines shown on
the well plat "/longe Resources-Pine Mountain, Inc.... Haysl'-87,.
tf-17—2014," They ore not based upon a current fidd suney.

Note 2. The well will be drilled wilhin 10 of
the permitted coordinates.

We/I Coordinates: (VA St. Plane S. Zone,
NAD 83 (1993))
N 3607, 125.24 E 10409,447.4J

lge/I Coordinates: (VA St. Plane S, Zone,
NAD 27 Calculated from NAD 83 (t99J))
N J26,24794 E 92b,46!.71

Well Coordinates: (Clinchlield Cool Co.)
N 26 /84.53 E 57,754.26

WELL LOCATION PLAT NORA GRID AK —75

Form DGO —GO-7
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COMPANY EnerVest Ooeratina. LEC WELL NAME AND NUMBER Havsl —B7
TRACT NO, J. E. Arrinoton ELEVATION 2/Oa.k0'UADRANGIE Proter
COUNTY Buchanan DISTRICT Prater SCALE 14 = 400 DATE 3—28—201B
This Plat is a new plat; an updated plat~; or a finol location plat ..

Denotes the location of o well on United States topographic Maps, scale I to
24,00D, latitude and longitude lines being represented by border lines as shown.

IhhheI Ih &414h PPl»llh

Glenn F --'"'-'"-----'-
Licensed Land Surveyor

Phllllhh

Phillips
h I 1414441111.1415e4hf



HAYSI-87 PLAT
TRACT OWNERSHIP INFORMATION SCHEDULE

3/26/2018.

1, I, E, Arrington

165,85 Acres

ACIN LLC - coal

Paramont Contura, LLC - coal lessee

WBRD LLC - coal
Dickenson-Russell Contura, LLC - coal lessee

EnerVest Energy institutional Fund XIV-A, L.P., EnerVest Energy Instinttional Fund XIV-AI, L,P,, &
EnerVest Energy Institutional Fund XIV-WIC, L.P. - oil, gas & CBM

Gas 47.30 Ac. 80,57%

2 . N. B.Dotson

84.37 Acres

ACIN LLC - coal

Paramont Contura, LLC - coal lessee

WBRD LLC - coal
Dickenson-Russell Contura, LLC - coal lessee

EnerVest Energy Institutiwtal Fund XIV-A, L.P., EnerVest Energy Institutional Fund XIV-AI, L.P„&
EnerVest Energy Institutional Fund XIV-WIC, L.P. - oil, gas & CBM

Gas 3,97 Ac. 6.76%

3 . N. H. Arrington

178.81 Acres

ACIN LLC - coal
Paramont Contura, LLC - coal lessee

WBRD LLC - coal

Dickeoson-Russell Contura, LLC - coal lessee

EnerVest Energy Institutional Fund XIV-A, L.P., EnerVest Energy Institutional Fund XIV-AI, L.P„&
EnerVest Energy Institutional Fund XIV-WIC, L.P. - oil, gas & CBM

Gas 7.44 Ac. 12.67%

Page Number 8.



Virginia Division of Gas and Oil

P.O. Drawer 159
135 Highland Drive

Lebanon, VA 24266

Telephone; (276) 415-9700
Fax: (276) 415-9671

4f iflggIig
Virginia Depasf-
Mines Minerals and Energy

Rick Cooper, Director

Division of Gas and Oil

By Decision of the Director in

Informal Fact Finding Conference 1007

Arnold Bailey

vs.

EnerVest Operating, LLC

Permit Application for Gas and Oil operations:

Coalbed/Pipeline Operations Haysi 87 w/PL, Application 31013

1ofs
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Backeronnd

Coalbed/Pipeline operations Haysi 87 w/PL, Application 31013,EnerVest Operating, LLC was received at the

Virginia Division of Gas and Oil (DGO) on 5/10/2018. The evidence regarding the application and objections

filed support the fact that the objections were timely and appropriate under Virginia statute.

The objections filed by Arnold Bailey against the permit application ¹31013were in accordance with

objections provided by law under 945.1-361.35.

845.1-361.35.Objections to permits; hearing

B.The only objections to permits or permit modifications that may be raised by Surface Owners are:

1.The operations plan for soil erosion and sediment control is inadequate not effective.

2. There are not measures (in addition to the requirement for a well's water-protection string) necessary

to protect fresh water-bearing strata.

IIearine Date and Place

IFFH 1007 was convened on Tuesday, July 31, 2018 at 1:00PM, at the Department of Mines, Minerals, and

Energy Office, Russell County Government Center, 135 Highland Drive, Lebanon, Virginia 24266. All parties

with standing to object to permit Application ¹31013were notified of the time and place by United States

Postal Service, certified mail, return receipt requested.

Informal Fact Finding hearings are proceedings conducted under guidelines of the Administrative Process

Act: The hearing was recessed to allow the involved parties to negotiate off the record. The hearing was

re-convened and the parties were unable to agree on a solution.

I. TESTIMONY BY THE SURFACE OWNER

* Mr. Bailey stated that approving this permit would violate his constitutional rights as a citizen of the

Commonwealth.

* Mr. Bailey voiced opposition to the permit due to potential runoff from the well on his property.

* Mr. Church stated that the fracturing of the well would destroy the water and fracture the roof in the

coalseam(s) whereas, the coal would not be minable.

* Mr. Bailey stated that unnecessary trees would be cut on his property.

* Mr. Bailey objected to potential noise that would come from the well to be installed by Enervest.

* Mr. Bailey stated that he did not think the property lines were correct. They have not been surveyed.

* Mr. Bailey stated allowing the well to be permitted was an infringement on their property.

2 of 5
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* Mr. Arnold Bailey stated that he was a likely Coal/Mineral owner.

II, TESTIMONY, BY THE APPk!C/tj))TS

* Mr. Scott stated that Enervest was complying with their jurisdictional requirements for the permit.

* Mr. Charles Akers stated that the law and regulation would require the operator to install proper

sediment and erosion controls.

* Mr. Akers stated Enervest did not see any conditions that would create a hazard to the safety of

any persons.

* Mr. Akers stated that when the well was drilled a 7-inch steel casing would be set at 300 feet for

water protection and the casing would be cemented to the surface. Also, 2,500 feet of 4 ~/~ inch

casing would be installed in the well and would be cemented back to the surface.

* Mr. Scott stated a minimum amount of the land would be disturbed because the road and pipeline

were in the same right of way.

* Mr. Scott stated that the well location on the plat was certified by certified land surveyor and only a

very small portion of the well site affects the surface owner (See Exhibit 1).

* Mr. Scott stated that the title work conducted by Enervest did not grant coal and mineral ownership

to Arnold Bailey.

Decision of the Director: In the matter before IFFH 1007.

The operator's application states that adequate sediment controls will be installed around the construction

location to protect the environment. The Director is satisfied that the erosion and sediment control plans in

the proposed application meet best practice standards for the construction activities for this site under

current laws and regulations.

The surface owner stated that the noise and dust from the drilling and the fracturing is a hindrance. The

surface owner should contact the Division of Gas and Oil when this occurs. An assigned inspector will conduct

an investigation on the site.

The Division of Gas and Oil (DGO) has no documented cases where hydraulic fracturing has damaged water

sources and coal mines. The Director does not see any deficiency in the permit application that would

materially affect the ground water due to hydraulic fracturing.

The permit detail includes ground water protection strings, planned to protect both ground water sources
within 1,320 feet of the site and below drainage coal seams that may be encountered during the drilling and

resource extraction process. The Director does not see any deficiency in the permit application that would

materially affect the ground water.

The Virginia Gas and Oil Regulations 4 VAC 25-150-340, requires the operator to conduct an analysis of

3of5
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groundwater within 1,320 feet of the drilling location prior to drilling. When the water analysis is submitted

to the DGO the results are reviewed to assure the quality of water is adequate prior to allowing the drilling of
the well. The Director does not see any just cause to deny the application on these grounds.

The Director does not see any items or conditions that would create an unsafe condition to any workers or

public safety. The removal of trees on a property is handled through lease agreements. The DGO has no

authority over leases.

The location of the well is certified by a land surveyor to be within 10 feet of the proposed location. The

operator is required by 4 VAC 25-150-360 to re-survey the well location once drilled and submit the final

location plat of the well to the DGO. The Director does not see any just cause to deny the application on

these grounds.

The Virginia Gas and Oil Regulations 4 VAC 25-150-420 requires the permit applicant to adhere to standards

prior to ground dispersing any drilling fluids, The Virginia Gas and Oil Regulations require the applicant to
identify the final location of the disposal of any produced fluids. The applicant has provided these locations

in the application. The Director does not see any just cause to deny the application on these grounds.

The permit applicant apparently has rights to use the surface owner's property to access their mineral estate.
If this is in dispute, it must be contested in a court of proper jurisdiction. While it can be argued that any

adverse use of the property is an infringement, li 45.1-361.35only allows consideration of unreasonable

infringement. Interpretation and adjudication of leases and other contractual agreements is not within the
purview of the Division of Gas and Oil or the Virginia Gas and Oil Board. The issue must be handled by a

proper court.

3 d t ti * dth 8 dfi hi*.iti,th* f* th*d*i i* fth ~ i t t d ~th
f * 'i*ti t* it ii ti Gtdttf 3 fhdMth GGGG ti Hfi87

W/Pipeline. The permit application for ooeration Havsi 87 W/Pipeline will be assessed and issued under

standard Division of Gas and Oil permit procedures.

Rirtht of Appeal

Any person with standing under 545.1-361.30who is aggrieved by this decision of the Director may appeal
the decision to the Virginia Gas and Oil Board by filing a petition with the Board within ten days following

the decision (545.1-361.36).No petition or appeal may raise any matter other than matters raised by the
Director or which the petitioner put in issue either by application or by objections, proposals, or claims

made and specified in writing at the informal fact finding conference.
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Signed Tuesday, August 21, 2018

Rick Cooper, Director
Virginia Division of Gas and Oil
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