
BEFORE THE VIRGINIA GAS AND OIL BOARD

APPLICANTS:

RELIEF SOUGHT:

Torch Energy Advisors Incorporated
(herein "Torch") and Pocahontas
Gas Parmership (herein "PGP")
(Torch and PGP sometimm collectively
refened to as "Applicants"

)
)
)
)
)
)
)

Issuance of an Amended Supplemental )
Order~Prior Orders ffecting )
SLWS Drilling Unit to Pmvide: (I) for the )
Calculation ofThose Funds the )
Unit Operator Deposited into tbe Escrow )
Account for Tracts 52, 52A, 52B, 54, 55A )
and SSD of the SLWS Drilling Unit; )
(2) to Provide to Applicants a Royalty )
Accounting; and )
(3) Disbursement to Applicants in )
Accordance with Their Agreements )
Those Funds Deposited by the Unit )
Operator into the SLWS Escmw Account )
for Tracts 52, 52A, 52B, 54, 55A, and 55D of )
the SLW8 Drilling Unit )

VGOB DOCKET NO
924)4/21-021641

Hearinn Date and Place: Tlus matter came on for further and final hearings before the Virginia
Gas and Oil Board (herein "Board") at 9:00 am. on March 23, 1999 at the Southwest Virginia
Higher Education Center, Classmom 226, One Partners 'p Drive, Abingdon, VA.

Annearaaces: Jill Hams«a of tbe finn Perm Stuart appeared in behalf of the Applicants; Mark
A. Swattz of the firm Swartz tk Stump appaued on behalf ofPGP as Unit Operator, and Sandra B.
Riggs, Assistant Attorney General, was present to advise the Board.

Jurisdiction aad Notice: Pursuant to Va. Code tj 45.1-361.1sr srq., and in particular Va Code gg
45.1-361.21and 45.1-361.22, the Board finds that it has jurisdiction over the establishment and
maintenance «f an escmw account for each «f the coalbed methane gss drilling units established
by the Board thmugh its pooling orders, and that tbe Unit Operator is requbed to deposit, as
applicable, those funds speci& in Va Code g 45.1-361.21.D.,45.1-361.22.A.2,45.1-361.2Z.A.3
aad 45.1-361.22.A.4into the applicable escmw account. Further, the Board finds: (1) that it does
not have jurisdiction to resolve conflicting claims to the ownership «f the Coalbed Methane Gas
produced by tbe Unit Operator fiom wells located on Subject Drilling Unit, (2) that it does not
have jurisdiction to tnterpet voluntary agreements by and between the Gas claimants and/or the
Unit Operators or to abridge or contravene the provisions «f such agreements, and (3) that

pursuant to Va. Code $ 45.1-361.22.A.S,it does have jurisdiction and authority to disburse funds
fium the Escmw Account provided there bas first been either a legal determination of

claimants'ntitlement

thereto or there is an agreement by all the claimants.

Prior Pruceedinas:

4.1. Drifiing Unit Number SLW8 was created by Board Order olfactive as of February 18, 1992,
Docket No. VGOB 92/01/21%180 as amended by Board Orders in VGOB Docket Nos.
93/06/22%385 and 95/04/18-0498 (herein "Subject Drilling Unit" ) in the Hum«ace
Magisterial Disuict, Buchanan county, virginia (herein "subject Lands" ). At the Board's
hearing on April 21, 1992, for Docket No. VGOB 92@4/21-0216, in accordance with the



provisions af Va. Code 0 45.1-361.21and 45.1-36L22, the Board gmnted the relief sought

by PGP and executed an Order dated July 27, 1992 and filed July 30, 1992 with the Clerk of

the Circuit Court of Buchanan County, VA in Deed Book 396 at Page 75, as amended by

Order executed August 14, 1992 and filed August 19, 1992 in Deed Book 396 at Page 764,

and as furtber uedified by Order entered in VGOB Docket No. 93O8 17O392 on October 25,

1993 and fited on October 29 1993 in Deed Book 415 at Page 195 (herein collectively

"Pooling Order" ) pooling sll 'nterests in the Subject Drilling Unit for the production of gss

pmduced finm coaguds and mdr. enate associated therewith (herein "Coalbed Methane Gas"

or "Gss") below the Tiller seam fiom active gab areas fmm a longwafi pand and its

surmunding area in Consolidation Coal Comlxmy's Buchanan No. 1 Mine (herein "Subject

Farmations") all pursuant to: (1) the permit pmvisions contained in Section 45.1-361.27et

seq., Code af Viry'nia, 1950 as ameuh4 (b) the Oakwood Coalbed Gas Field Order No.

OGCB 3-90 dated May 1$, 1990; (c) the Board's Order No. VGOB No. 92/01/21-0180 dated

as of February 18, 1992; (d) 8480-05-22.1 er seq., Gas and Oil Board Regulations; and (e)

gg 4$0O5-22.2 er req., Virginia Gss aud Oil Board Regulatians, all as amended from time to

time (herein "Pooling Order" ). Tbe Pooling Order wss amended and supplemented by the

Beud's Supplemental Order Regarding Hections entered in VGOB Docket No. 92O4/21-

0216 executed on July 11, 1996 and fited an July 18, 1996 in Deed Book 451 at Page 1$3

(herein "Supplemental Order" ); by the Board's Amended Supplemental Order Regarding

Docket Number VGOB 92O4/21O216 executed August 25, 1997 and filed September 3,
1997 in Deed Book 466 at Page 321 (herein "First Amended Supplemental Order" ); by the
Board's Amended Supplemental Order entered June 26, 1998 aud filed July 14, 1998 at Deed

Book 478 at Page 646 (herein "Second Amended Supplemental Order" ) and by the Operator's

Amended Atftdavit of Election executed on March 31, 1999, and filed with the Boanl in

support of an Amended Supplemental Order. The Board named PGP as the Unit Operator of
Subject Drilling Unit.

4.2. As 'nstruchd by the Board through the Pooling Order, the Supplemental Order, and the

Amended Su(cmental Orders, the Escmw Agent established the Escrow Account for

Subject Dri)Bng Unit (herein "Escrow Account" ), snd hereafter the Escrow Agent

periodically mceived from tbe Unit Operator for deposit into the Escrow Account proceerb
which wue designated by the Opemtor through its royalty statements as being amibutable to
various tracts 'dentified in the attached Exhibit E to the Operator's Amended Affidavit of
Election filed with the Board in support of a Third AmencM Supplemental Order (copy
attached hereto), snd in the attached Further Accounting. By order entered November 6,
1998 tbe Board directed PGP to file with the Board a tract-by-tract account of funds on

deposit in the Escmw Account (herein "Accounting Order" ).

4.3.Applicants'eek a myalty accountings, determination of the funds on deposit in the Escrow
Account for Tracts S2, 52A, 52B, 54, SSA, snd SSD of Subject Drilling Unit, and

disbursement to them af all such EscmwM Funds tributable to said Tracts pursuant to their

written sgroemem with each other (herein referred to as "Split Agreemmt"). The Applicants~and represented to the Board that:

(1) PGP is the sole owner af oil and gss interests iu Tracts 52, 52A, 52B, 54, SSA and SSD of
the SLW$ Drilling Unit,;

(2) Hugh Macrae Land Trust (herein "Trtuu") is the sole owner of coal interests in Tracts 52,

52A, S2B, S4, 55A snd SSD; however, by Assignment and Bifi of Sale dated December

29, 1997 (herein "Assignment" ) Trust assigned to Tomb its conflicdng coalbed methane

gas royalty interest in said tracts including all its interest in the funds on deposit in the

Escmw Account which tbe Unit Operator attributes to said tracts;



(3) that together PGP sud Tmst claim to have and own, in tbe aggregate, the following Gas

myalty interest in Subject Drilling Unit by virtue of their respective ownership interests

in Tracts S2, 52A, 52B, 54, SSA aud SSD and the terms of their voluntary leases with

PGP pasta'zed to same, and that Trust has assigned to Torch its intemst in funds

deposited by tbe Unit Operator into the Escmw Account established by the Board for the

SLW8 Drilling Unit with respect to said tracts:

52
52A
52B
S4
55A
SSD
Totals

4.102
1.606
0.877
5.057
12.423
0.820

24.$$5

Tract ¹ Acres Interest in Unit

2.25598e/e

0.88325'Ye
0.48232%
2.78120/e
6.83228'/e
0.45098e/e
13.68601e/e

Funds to be Disbursed

&um Escmw Acct
$838.21
328.12
179.26

1,033.12
2,496.73

167 63

(4) that while at tbe time «f the enny of tbe Pooling Order, as amended by the Supplemental

Orders, Trust and PGP had confiicting claims of ownership in Tracts S2, 52A, 52B, 54,
SSA and 5SD, subsequent to the entry of the Pooling Order and Trust's assignment to
Torch of its interest in the escmwed funds attnbutable to said tracts, Torch and PGP
entered into a Split Agreement whereby each of them is entitled to mceive a sum equal to
fifly percent (5056) «f the funds due flom PGP to them pursuant to the terms of their

voluntary leases, including, but not ~y limited, to such funds on deposit in the
Escrow Account;

(5) Applicants have seinesented to the Board that notice of their Application was given in~with Vn Code 45.1-361.19,and the Board received no objections to it.

4.4. By letters dated August 12, 199$, December 9, 1998, and December 31, 1998, PGP filed

accountings and at its bearing on March 23, 1999, in compliance with the Accounting Order,
PGP presented to the Board further refinemeats to said accountings to reflect interest

accruing on funds deposited into the Escrow Account and fees charged to the Escrow Account
on a uact4iy-tract basis, including funds attributable to Tmcts 52, 52A, 52B, 54, SSA and 55D
and a reconciliation of PGP's mcords of Escrowed Funds to the records of tbe Escmw Agent,
a oopy of which further and final accounting is attached hereto as Eshlbit A (herein "Further
Accounting" ).

4.5.The Applicants represented to tbe Board on March 23, 1999 that they had been provided with
an advance copy of tbe Further Acccumting, lave reviewed same, and that Applicants sre in
agreement that the Further Accounting accmately reflects their Entitlement to the Escmwed
Funds for Tracts 52, 52A, 52B, 54, 55A aod S5D of Subject Drilling Unit, and Applicants
seek disbursement to them, in the ggregate, the sum of $5,043.07 fmm the Escrow Account

for the SLW8 Drilling Unit..

5. Findinam

Va Code 45.1-361.22.5provides that "The Board shall order payment of principal and accrued
interest fmm the escrow account to all persons legally entitled thereto pursuant to the provisions ofji
45.1-361.21imd the Order of the Board. Such order shall bs issued within thirty days of mceipt of
notification of the final legal determination ofentittemsnt themto or upon agrssmsnt ofall claimants".
The tenn "entitlement" is not dcfined by law or regulation; therefore, the Board applies its common

meaning as set forth in Block's Law Dictionary fo be "Right or benefits, income or property which may
not be abridged without dus process". Thus, the Boanl defines the term "entitlemente as used in Va.
Code g 45.1-36L22.A.S. to mean "tbe liquidated dollar amount of that portion of the Escrowed Funds
which me attributabte to Applicant's/Claimant's nonconflicting Gas interest in Subject Drilling Unit".



The Escmwed Funds sm~«f tbe Principal deposited by PGP into the Escrow Account, plus
interest accruing on the Principal while on deposit in the Escrow Account, less Escmw Agent fees
charged to tbe Escrow Account In detaining that Applicants have established their Entitlement to
tbe Escrowed Funds, the Board finds that:

5.1.The Board tacks the~authority to supercede, impair, abridge or affect any contractual
rights or other obligations existing between thc Operator and the Applicants. The Operator
aud the Applbxmts have acknowledged such limitation and have, therefore, agreed that no
such party wifi argue or contend in other pending or future proceedings or actions inter se
(including without limitation Levisa Coal Comoanv. et al. v. Consolidation Coal Comnanv. et
al. Civil Action No. 974117-A pending in the United States Disbict Court at Abingdon) that
tbe findings and/or order of tbe Board herein bar their assertion of any claims or defenses,
including payment, or otherwim constitute a waiver or an estoppel in such other ~gs

5.2. NotwithsUmtug the fact that Trust is chatbmging PGP's royalty calculations and/or payments
under tbe tenus of its voluntary lease with PGP, Trust has assigned its right to the escmwed
funds to Torch and Torch bas entered entered into a Spbt Agreenuxu with PGP whereby they
have agreed to split on a 50/50 basis royalties attributable to their respective conflicting
claims to coslbed methane gss, including but not limited to their conflicting claims to
ownership of coalbed methane gas underlying Tracts 52, 52A, 52B, 54, 55A, and 55D of
Subject Drilling Unit and their conflictbrg claims to bonuses and/or myalties deposited by
PGP in the Escmw Account which are attributable to said tracta Based upon the Split
Agrecmcnts, the Applicants', through their application herein, seek among other things,
disbursenmnt to them in accordance with the terms of the Split Agreement those funds set
forth in 4.3(3)abave.

5.3.According to tbe Pooling Order, the Third Amended Supplemental Order, the Further
Accenting and the Appbcation, as amended, filed in this matter. (a) the funds deposited by
pGp into the Escmw Account for Subject Drilling Unit consists of payments calculated by
PGP to be due those persons identified in Exhibit E hereto and (b) PGP has represented to the
Board through the Further Accounting that as of December, 1998 the funds set forth in~4.3(4) snd 4.3(5) abave are those funds on deposit in the Escrow Account which
are attributable to Tracts 52, 52A, 52B, 54, 55A and 55D all as more particularly reflected in
tbe Further Accounting, and (c) Applicants have made the~aod representations to
tbe Board set forth in aragrapb 4.2 above.

6. Relief Granted:

For tbe reasons set forth in Paragraph 5 above, and based upon the Funber Accounting and the
Applicants'greements to same, tbe Escmw Agent is ordered to dirdxnse via wire transfer in~with instnictious provided to the Escmw Agent by Applicants'ounsel's letter dated
March 30, 1999, copy aitacbed hereto: (I) the sum of $2,521.53, together with any interest which
accrues thereon fiom the date of tbe Fmtber Accounting through the date of disbursement, to PGP and

(2) the sum of $2,521.53, together with sny interest accruing thereon fmm the date of the Further
Accounting through the date of disbursement, to Torch. Further, the Third Amended Supplemental
Order filed in this cause is hereby modified to delete the requirement that funds attributable to
Applicants' coalbtd methane gas ownership interests in Tracts 52, 52A, 52B, 54, 55A and
55D of the SLWS Unit be deposited by PGP into the Escmw Account To the extent not specifically
granted herein, any other or further relief requested by the Applicants in their application filed herein
or in their objections to the accountings heretofore providrd is denied.

7. Conclusion:

Therefore, the requested relief and all terms and provisions set forth above in Paragraph 6 above be
and hereby are granted and IT IS SO ORDERED.



8. Annealer

Appeals cf this Order ate governed by tbe provisions of Va. Code 5 49.1-361.9which provides that

any order or decision of the Board may be appealed to the appmpriate circuit court and that whenever a
coal owner, coal opcmtor, gss owner, gas operator, or «pe«nor of a gss storage field certificated by the

State Corpomtion Commission is a party in such action, the court shall bear such appeal de novo.

9, Kffective Date. This Order shalt bc effectiv on the date «f its execution.

DONE AND EXECUTED this /2 day of A4&
the Virginia Gas and Oil Board /

1999, by a maturity of

Chairman, BeuqPL Wampler/

DONE AND PERFORMED this / Y day of / ~M, 1999,by an Order
n

of this Board /

B Thomas Fulmar //
'pal Executive to thgrtitaff

'
GasandOilBoard

)
)

I

Acknowledged on this~ day of /&~~M, 1999, personally before me a notary
public in and for tbe Comnumwcalth of Virginiazappaued Benny R. Wampler, being duly sworn did
depose and say that be is Chairman of tbe Virginia Gas and Oil Board, that be executed tbe same aud was
authorized to do io.

My Commission expires: July 31, 2002

Susan G. Garrett
Notary Public

5



COMMONWEALTH OF VIRGINIA )
COUNTY OF WASHINGTON ~ )

Acknowledged on this ~day of M,F ag 1999, personally brfore me a notary public

in and for the Commonwealth of Virginia, appeared Byron Thomas Fuhner, being duly sworn did depose

and say that be is Principal Executive to the Statf of the Virginia Gas and Oil BoattL that he executed the

same and was authorized to do so.

Diane J. Davis
/'otaryPublic

My commission expires: September 30, 2001
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